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—IN THE—

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

ERIC O. LINDBLOM, et al.,

Plaintiffs in Error,

VS.

JULIUS PALLET,
Defendant in Error.

PETITION FOR RE-HEARING.

J. C. CAMPBELL,
W. H. METSON,

Attorneys for Plaintiffs in error.

THOMAS H. BREEZE,
of Counsel.
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—IN THE—

itad States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

ERIC O. LINDBLOM, et al.,

Plaintiffs in Error,

VS.

JULIUS FALLET,
Defendant in Error.

PETITION FOR A RE-HEARING.

To the Honorable, the United States Circuit Court

of Appeals for the Ninth Circuit

:

The plaintiffs in error petition for a rehearing of

this cause and hereby respectfully show unto the

Court the particulars wherein they deem themselves to

have been aggrieved by the judgment heretofore given

herein.

On May 2, 1899, Pallet entered into an agreement

with Lindblom and his associates, by which he agreed

to " give his undivided attention and labor " to the latter

in the development of " their Anvil Creek Properties,"

they in turn agreed to give him as remuneration seven

per cent, of the net output of " Claim No. 6 above and
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Discovery Claim on Anvil Creek." On July 20th,

Fallet gave them his receipt in full for all money due

him to date and released them from their agreement.

The Anvil Creek properties of Lindblom and associ-

ates at the time of the agreement and throughout the

entire controversy, consisted of four placer mining

claims, known as Discovery, No. 1 Above, No. 6 Above,

and No. 1 Below.

Fallet, however, contended—and on that contention

his action was based—that aboutJune 15th, Lindblom for

himself and associates had verbally agreed to give them

seven per cent of the output of Claim No. 1 Below,

during the year 1899, in consideration of his prospect-

ing and developing it.

Upon the trial evidence was admitting tending to

show that the written agreement related to Claim No*

6 Above and Discovery and not to all "their Anvil

Creek properties."

In his opinion rendered herein, His Honor, Judge

Gilbert, says : "The written contract is not free from

"ambiguity. It is true that it provided that the de-

fendant in error should give his undivided attention

"and labor in the development of the 'Anvil Creek

" Properties 1 of the plaintiffs in error, but it goes on to

"specify that he was to receive as compensation, seven

"per centum of the net output of two claims, No. 6

" Above and Discover}', and it provided that the agree-

"ment shall hold until 'said claims are worked out.'

" It does not necessarily follow from the terms of this

'' contract as we read it that the work was to be done on
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" the four claims and we think it was not error to admit

"evidence to show that the Anvil Creek properties

"contemplated in the agreement, were the two specified

" claims which are named there."

It is respectfully submitted that there is no ambigu-

ity in the contract. The ambiguity is certainly not

patent. Upon the face of the instrument no ambiguity

appears. The ambiguity, if any there be, arises only

after the evidence has developed the fact that the plain-

tiffs in error owned two claims on Anvil Creek in ad-

dition to the two expressly named in the instrument.

But even then, there is no latent ambiguity. Had the

agreement provided that Fallet was to devote his time

and labor in developing " Claim No. i on Anvil Creek

owned by the parties of the first part," when it became

apparent that they owned two claims, known as No. i

—

No. i Above and No. i Below—a latent ambiguity

would arise and evidence would be admissible to show

that the contract related to No. i Above and not to No. i

Below. But here, even when it appears from the evi-

dence that "their Anvil Creek properties " consist of

four claims, there is nothing ambiguous. But one con-

struction can be given the agreement even in view of

this fact : Fallet agreed to work on four claims and to

accept as remuneration his percentage of the output of

two.

Had these plaintiffs in error agreed to sell " their

Anvil creek properties " could they be heard to say in

an action for specific performance, that they meant only

one-half of these properties ?
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If a testator should devise his property " to be div-

ided among 1113' brothers, provided that A and B shall

pay my mother the sum of one thousand dollars per

annum so long as she shall live," and it should appear

that he had three brothers, A, B and C, could it be held

that the words " my brothers " were latently ambiguous,

and that it could be shown by parol evidence that by

this term the testator intended to designate A and B
alone ?

The mention of a class is certainly not an ambigu-

ity, nor can the operation of the instrument containing

such mention be limited, by parol evidence of inten-

tion, to certain individuals of that class.

The conclusion is irresistible that Fallet agreed to

work on all these properties for his percentage of the

output of the two claims named. The alleged verbal

contract was without consideration, the release covered

all claim he had for work done on Anvil Creek.

Respectfully submitted,

J. C. CAMPBELL,
W. H. MKTSON,

Attorneys for Plaintiffs in error.

THOMAS H. BREEZE,
of Counsel.

I hereby certify that the above and foregoing petition

for a rehearing in my judgment is well founded and is

not interposed for delay.

THOMAS H. BREEZE,

of Counsel.


